
 

PI Case Update 

Liability 

Road Traffic Accidents 

Delaney v Secretary of State for Transport [2015] EWCA Civ 172 

Facts: The claimant was injured whilst travelling as a passenger in the defendant’s vehicle. 

However, on arrival at the scene Police found a large amount of cannabis in the car. The 

insurer successfully invoked the exclusion clause that excluded liability where a claimant 

‘knew or ought to have known’ that the vehicle was being used in the course of a 

furtherance of a crime. The claimant therefore brought proceedings against the Secretary of 

State claiming Francovich damages, and alleging that the exclusion was in breach of EU law 

in that it was incompatible with the Motor Directives. 

Held: The only exclusions available to insurers are those that are explicitly within the 

Directives and applied: a) where it can be proven that the person voluntarily entered the 

vehicle knowing that the driver did not have insurance, and b) in the event of damage to 

property by an unidentified vehicle. However, any further exclusion would run counter to 

the main purpose of the Directives, which was to protect victims of road traffic accidents. 

Since the exclusion was contrary to the purpose of the Directives, allowing it was a violation 

of EU law. The Secretary of State had not implemented the Directive properly, and was 

ordered to pay Francovich type damages to the claimant. 

 

Duty of care owed by the emergency services 

Michael and Ors v Chief Constable of South Wales and Anor [2015] UKSC 2  



 

Facts: The claimant was the administratrix of the estate of M (the deceased). M had made a 

999 call in the early hours of the morning to Gwent Police and informed the operator that 

she had been assaulted by her partner, who,  although he had left, had threatened to return 

imminently and ‘kill her’. The details of the call were relayed to South Wales police, but no 

mention was made of that threat. Another 999 call was made fifteen minutes later, in which 

the deceased could be heard screaming. Police officers arrived within eight minutes of that 

call to find that M had been killed.  

Claims were brought against both police forces in common law negligence and under Article 

2 of the ECHR. The Court of Appeal granted summary judgment to the defendants in respect 

of the allegations of negligence, but held that the Article 2 claim should proceed to trial. The 

claimant appealed, and the defendants cross appealed.  

Held: In so far as the allegations of negligence went, the Supreme Court held (Hale and Kerr 

JJ S.C. dissenting) that the Police did not owe a duty to take reasonable care for the safety of 

a person, even where they were aware, or ought to have been aware of a threat to his/her 

life or of bodily injury. The only exception was where there had been a representation and 

reliance that would lead to an assumption of responsibility, which in this case there was not. 

The general duty that the Police have (i.e. to keep the peace) was held to the public at large 

and thus did not contain the requisite proximity necessary to establish a private law duty of 

care to the Claimant.  

As far as the Article 2 claim was concerned, the claim hinged on whether the call handler 

ought to have heard M say that an imminent threat had been made on her life. That was a 

question of fact, and therefore was an issue far more appropriate for trial.  

Comment: It is worth noting the dissenting arguments of Lord Kerr (with whom Lady Hale 

agreed) who stipulated that the law should recognise the degree of proximity between the 

parties where: (i) there is a closeness of association between the claimant and defendant 

(such as where information is communicated), (ii) that information confirms that serious 

harm is likely to befall the claimant should urgent action not be taken, (iii) the defendant is a 

person or agency who could reasonably be respected to provide protection in the 

circumstances, and (iv) can provide protection without unnecessary danger to him or 



 

herself. It was not good enough for an agency, whose sole purpose was protection, to be 

able to escape liability by saying that there was no duty to protect others from third party 

harm. 

 

Occupational stress 

Yapp v Foreign and Commonwealth Office [2014] EWCA Civ 1512  

Facts: The claimant was removed from his position as High Commissioner to Belize because 

of perceived reputational damage that arose from allegations of sexual misconduct. Whilst 

an internal investigation found that there was a case to answer and that the claimant’s 

position was untenable, that conclusion was reached without speaking to any alleged 

victims. A disciplinary hearing held by the same investigating officer later heard that the 

allegations were in fact unsubstantiated. As a result of the entire course of events, the 

claimant suffered from depression and did not return to work.  

The claimant alleged that there was a contractual entitlement to fair treatment, which 

meant that he should have had his side of the story heard. As a result, he alleged that he 

had suffered the depression that followed, and could not return to work. The first instance 

judge agreed but the Defendant appealed, contending that it was not in breach of contract 

and that even if it were, damages were nevertheless irrecoverable since the damage was 

too remote. 

Held: The Court of Appeal agreed that there had been a breach of contract. However, the 

claimant could not recover for the psychiatric damage that he had suffered, since the loss 

was too remote.  

Injuries such as the claimant’s would not be considered foreseeable unless there were prior 

indications that the claimant suffered from some particular vulnerability. That general 

principle extends to cases concerning one-off acts (such as this one). Whilst it might well be 

in some cases that an employer’s actions are so devastating that the injury was foreseeable 



 

to a person of ordinary robustness, in this instance the Defendant’s conduct was not 

‘sufficiently egregious’ to warrant compensation.  

Comment: It will be extremely difficult to mount a successful occupational stress claim 

based upon a ‘one off’ act. Whilst the Court left room for those ‘exceptional’ cases, the 

suggestion is that the conduct will have to be tantamount to dismissal or sanction in order 

for it to foreseeably lead to a psychiatric injury from a one off event. 

 

Vicarious Liability 

Cox v Ministry of Justice [2016] UKSC 10 

Held: The claimant was the catering manager at a prison and at the time of the accident was 

supervising a group of prisoners unloading a consignment of food. One of those prisoners 

dropped a sack of food onto the floor, causing the contents to spill everywhere. The 

claimant ordered the group to stop working until the spillage had been cleared. However, X 

(another prisoner under the claimant’s supervision) continued to work, and whilst doing so 

dropped a sack onto the claimant’s back, causing her injury. It was submitted that the MoJ 

was and should be vicariously liable for the acts of prisoners who were in X’s position. 

The Court of Appeal agreed that the defendant should be liable. In short, the criteria in the 

‘Christian Brothers’ case was broadly met, and there was no reason why the defendant 

should reap the benefit of X’s services without having to take the requisite responsibility for 

the same. The defendant appealed on the basis that there was not a sufficient relationship 

in place between the defendant and the negligent prisoner in order to establish a finding of 

vicarious liability. 

Held: In the ‘Christian Brothers’ case Lord Phillips had outlined five factors that made it 

fair, just and reasonable to impose vicarious liability, despite there being no contract of 

employment. However, Lord Reed, giving the leading Judgment held that the five factors are 

not all of equal significance. For example, the first factor (that the defendant is more likely 

to have the means to provide compensation) is unlikely to be of great importance. Likewise 



 

for the fifth factor (that the tortfeasor is under the control of the defendant), which, Lord 

Reed commented, had little significance in the modern day work environment. 

The remaining three factors were more important, and were all inter-related. Those factors 

were that: i) the tort was committed as a result of an activity of benefit to the defendant, ii) 

that it (the activity) was likely to be part of the business activity of the defendant, and iii) 

that the defendant, by employing the tortfeasor to carry on that activity, created the risk of 

the tort committed. 

The ‘benefit’ of the activity in question need not be for a profit, and the activity need not be 

of a commercial nature. Furthermore, it was not essential that the service being performed 

was being performed for a wage. It was sufficient that the activity simply furthered the 

defendant’s own interests. 

Comment: Along with Mohamud (below) the case marks a significant step in the law of 

vicarious liability, effectively narrowing the necessary five elements with the Christian 

Brothers case down to three. Doing so paves the way for the law to be far more flexible 

when it comes to cases that involve a less traditional relationship than simply something 

merely akin to employment. 

Mohamud v W.M. Morrison supermarkets plc [2016] UKSC 11 

Facts: The claimant pulled into the garage and asked to use the printer. In response, he 

received a flurry of abuse from one of the defendant’s employees, Mr. Khan. The claimant 

duly left, but Mr. Khan followed him to his car and punched him twice in the head. The 

claimant’s case was that Mr. Khan was representing the defendant in a customer-facing role 

that was likely to sometimes involve provocative and/or difficult situations. There could be 

no improper extension of vicarious liability since the assault arose out of a simple customer 

relationship. 

The test was whether or not there was a close enough connection between the nature of 

the employee’s job and the tort complained of. The Court of Appeal dismissed the claim, 

holding that in this instance, the connection was insufficient, and to hold that there was a 

duty in these particular circumstances would be ‘a step too far’.  



 

The claimant appealed, challenging whether the ‘close connection’ test was in fact the 

appropriate standard test, and that even if it were, the claim should have succeeded in any 

event. 

Held: The close connection test was the correct test to apply and that meant that two 

matters had to be considered. The first was what function or activity had been entrusted to 

Mr. Khan by the employer. The second was whether or not there was enough of a 

connection between Mr. Khan’s position and the wrongful conduct in order to make it right 

to impose a finding of vicarious liability upon the defendant. Their Lordships held that 

although the Court of Appeal had applied the correct test, they had erred in finding that the 

there was not the requisite degree of connection. 

Applying the test, it was clear that interacting with the customers was within the field of 

activities assigned to Mr. Khan. Their Lordships rejected the defendant’s submission that 

once Mr. Khan stepped out from behind the counter, there ceased to be any sufficient 

connection between his employment and the tort. There were two reasons why what had 

happened was in fact an unbroken sequence of events. Firstly, he (Mr. Khan) was following 

up on what he said to the claimant previously, and secondly, when he followed the claimant 

to his car, he ordered him not to return. That was not something personal, but an order to 

stay away from his employer’s premises. 

What had happened was a gross abuse of Mr. Khan’s position, but it was in connection with 

the business in which he was employed to serve his customers. 

 

Industrial disease 

Heneghan v Manchester Dry Docks and 5 Ors [2016] EWCA Civ 86 

Facts: The claimant’s father had been exposed to asbestos fibres and dust during his 

employment with each of the six defendants. He was employed successively by each 

defendant but had also been exposed to asbestos whilst working for an employer who was 

not a defendant.  



 

It was agreed between the experts that the deceased would not have developed lung cancer 

if he had not been so exposed, and that the exposure could be quantified (the defendant’s 

total share being 35.2%). However, the biological evidence couldn’t establish which, if any, 

of those exposures had in fact triggered the lung cancer. The first instance judge held that, 

pursuant to Fairchild v Glenhaven Funeral services, each defendant should pay damages in 

proportion to the increase in risk for which each was responsible, reducing damages to 

£61,600 (being the 35.2%) rather than the full £175,000. 

The claimant appealed on the basis that rather than applying the ‘Fairchild exception’, the 

judge should have held that each defendant had in fact ‘materially contributed’ to the 

cancer and that therefore each was liable for damages in full.  

Held: There is a fundamental difference between the finding of ‘material contribution’ and 

one of a ‘material increase in risk’. The material contribution scenario arose only where the 

court could be satisfied that the exposure in question had in fact contributed to the injury.  

However, where the facts could not establish which particular exposure had contributed to 

the injury, the ‘Fairchild exception’ would apply (so long as the criteria were satisfied - which 

in this case, they were). This would be the case regardless of whether it was lung cancer or 

mesothelioma. The appeal was therefore dismissed. 

Causation 

Material contribution 

Williams v Bermuda Hospitals Board [2016] UKPC 4 

Facts: The claimant was suffering from acute appendicitis and was admitted to Hospital. 

The treating Doctor ordered a scan, but there was a delay of four hours between the 

ordering of that scan and it being performed. When surgery was finally performed it 

transpired that the claimant in fact had had a ruptured appendix, which meant that there 

was widespread pus, leading to sepsis and to myocardial ischaemia.  

Leading on from that, during the surgery there were various complications with the heart 

and lungs that meant that the claimant required intensive care. 



 

The trial judge held that the scan should have been obtained on an urgent basis, and that 

the failure to do so delayed the operation. He also held that the sepsis from the burst 

appendix caused the injury to the heart and lungs. However, he dismissed the claim on the 

basis that that the claimant had failed to prove that the complications suffered were caused 

by that failure (rather than by the sepsis that had occurred as a result of the ruptured 

appendix). The Court of Appeal reversed that decision, finding that the proper test was not 

one of outright causation, but whether or not the failure had contributed materially to the 

injury, which they held it had. 

The Hospital Board appealed, submitting that material contribution was not sufficient, since 

the respective causes were not simultaneous. Since the sepsis attributable to the negligence 

had developed after the sepsis that had already developed beforehand, there could be no 

finding of material contribution. 

Held: When considering ‘material contribution’ the causes did not need to be 

simultaneous. The sequence of events might be relevant in considering whether the latter 

event had made a material contribution to the outcome, or whether an earlier event had 

been so overtaken so as to render that event not making a contribution. However, those 

were evidential matters, and as a matter of principle, successive events were capable of 

each making a material contribution to the outcome. 

Comment: As well as clarifying the test for material contribution, the Privy Council also 

took time to comment on the ‘but for’ test in Bailey v Ministry of Defence, as well as the 

‘doubling of risk test’. Kriti Upadhyay explores the decision in more detail within this 

newsletter. 

The ‘but for’ loss 

Reaney v (1) University Hospital of North Staffordshire NHS Trust (2) Mid Staffordshire 

NHS Foundation Trust [2015] EWCA CIV 1119 

Facts:   In December 2008 the claimant was diagnosed with transverse myelitis. She failed to 

recover and became paralysed below the mid-thoracic level. Her condition was not caused 



 

by any negligence. As a result, she would need seven hours of care per week, which would 

increase to thirty five hours per week after the age of seventy five. 

During a period of extended hospitalisation she developed a number of deep pressure sores 

(grade 4) with consequent infection of the bone marrow, hip dislocation, contractures of the 

lower limbs and increased lower limb spasticity. As a result of the defendant’s negligence 

the claimant now needed care on a 24/7 basis, rather than the previous seven hours per 

day. 

It was held at first instance that if a defendant makes a claimant’s condition worse, then 

they must compensate him/her for the entirety of the worsened condition, so long as it was 

the same ‘kind of harm’. In this instance, the defendant’s negligence had made the 

condition materially and significantly worse from a care perspective and they were 

therefore liable to compensate her for the entirety of her care package. The defendant 

appealed. 

Held: The conventional and correct approach is that the defendant is liable to compensate 

the claimant only to the extent that the claimant’s needs have been increased. That was the 

approach in Steel v Joy [2004] EWCA Civ 576. In that case D1’s negligence accelerated the 

symptoms of spinal stenosis by seven to ten years. D2’s negligence likewise would have 

accelerated the symptoms by seven to ten years, but caused a flare up for between three to 

six months as well. D2 was therefore liable for the flare up only. 

In short, if the defendant has caused the claimant to have ‘more of the same’ needs, then 

they were liable to compensate only for those additional needs. However, if the needs were 

qualitatively different from the pre-existing needs then they should be compensated for in 

their entirety. 

Clinical negligence 

Consent 

Montgomery v Lanarkshire Health Board and General Medical Council [2015] UKSC 11 



 

Facts: The claimant had been treated by the defendant during her pregnancy because she 

was diabetic and was likely therefore to have a large baby. Although there was a 9%-10% 

risk of shoulder dystocia, the Doctor took the view that the risk of a grave problem as a 

result of the dystocia was in fact very small, and therefore declined to inform the claimant 

of those risks. 

The baby was born with severe disabilities and it was the claimant’s case that she should 

have been advised of a) the risk and b) the possibility of a caesarean section. The Court of 

Session rejected the argument on the grounds that as per Sidaway, the question of whether 

the omission to advise a patient of the risks involved amounted to negligence should be 

decided on the basis of expert medical evidence, applying the bolam test. 

Held: It was held (effectively overruling Sidaway) that an adult person of sound mind is 

entitled to decide which, if any, of the available forms of treatment she wishes to undergo, 

and that her consent must be obtained before treatment is undertaken. Doctors are under a 

duty to take reasonable care to ensure that the patient is aware of any material risks 

involved in the treatment, and of any reasonable alternatives.  

The test of materiality is whether, in the circumstances of the particular case, a reasonable 

person in the patient's position would be likely to attach significance to the risk, or whether 

the Doctor is or should reasonably be aware that the particular patient would be likely to 

attach significance to it. The sole circumstance in which a Doctor is entitled to withhold 

information from the patient is if he/she reasonably considers that its disclosure would be 

seriously detrimental to the patient's health.  

 

 

Quantum 

Fatal Accidents Act 

Knauer v Ministry of Justice [2016] UKSC 9 



 

Facts: The claimant’s wife died after she contracted mesothelioma during the course of her 

employment. He made a claim for future loss of dependency against the former employer 

under the Fatal Accidents Act 1976. Liability was admitted.  

The parties had agreed a figure for the annual income and the services that were lost, but 

the dispute arose as to whether the number of years by which that figure is to be multiplied 

should be calculated from the date of death (as per Cookson v Knowles) or from the date of 

trial (as per the recommendations of the Law Commission). 

The trial judge felt bound by the case law to calculate the multiplier from the date of death. 

However he made it clear that he would have preferred to use the alternative method 

proposed by the claimant. He therefore allowed the claimant to appeal straight to the 

Supreme Court. 

Held: It was evident that calculating damages for loss of dependency from the date of 

death meant that the claimant would suffer a discount for early receipt of the money, when 

in fact that money would not be received until after trial. In most cases this necessarily 

would lead to the claimant being under compensated. Since the authorities preferred the 

method of calculating the discount from the date of death, the question was whether the 

court should depart from the precedent. 

The Court held that there had been a material change in the legal landscape. The previous 

authorities were decided in a different era when the calculation of damages was nothing 

like as sophisticated as it currently is. The previous method was justified on the grounds 

that: a) the court would avoid having to deal with the uncertainty around what would’ve 

happened to the deceased between the date of death and trial, and b) it would avoid the 

anomaly where, the longer the date of trial was delayed, the more claimant would be able 

to recover. 

However, since the release of the Ogden tables in 1984, it was clear that there was a 

perfectly sensible way of addressing the first of the above concerns. As to the second, since 

the advent of the CPR, the Court was able to control the timetable in a far more efficient 

manner, making it less likely the trial date would be delayed. 



 

The Supreme Court departed from Cookson v Knowles, and held that in Fatal Accidents Act 

claims the calculation for loss of dependency should be from the date of trial, and not from 

the date of death. 

Comment: Claimants have been hoping for a change in the law for some time. Rob 

Sowersby reviews the effects of the decision within this newsletter. 

 

Disadvantage of the labour market 

Billet V Ministry of Defence [2015] EWCA CIV 773 

Facts: The claimant suffered a non-freezing cold injury to his feet and hands whilst in the 

Army and left the following year for reasons unconnected to his injury. He was earning as 

much in his job as a lorry driver as he previously was, but claimed for future loss of earning 

capacity on the basis that he would be at a disadvantage on the open labour market if he 

lost his present employment. 

The defendant contended for a Smith v Manchester award, whilst the claimant contended 

that Ogden tables A to D should be used. The judge held that since the claimant could ‘only 

just’ be categorised as disabled, the Ogden tables should be used, but should be significantly 

adjusted to reflect the low level of disability.  

The defendant appealed on the basis that a) the judge was wrong to categorise the claimant 

as disabled, and b) that the approach to the assessment of future loss was incorrect. 

Held: The judge was correct to categorise the claimant as disabled, despite the fact that he 

was medically fit for deployment anywhere in the world. The effect on his life was not 

trivial, since there were a number of things he could not do in the cold without restriction. 

However, the realities of the situation did mean that a ‘swingeing increase’ would need to 

be made to the table B disability reduction factor in order to properly reflect the realities of 

the case. With that in mind, and considering that determining the level of increase was such 



 

a broad-brush judgment, it became no more scientific than a Smith v Manchester award. In 

those circumstances, that was the appropriate award to make. 

 

Costs 

Fixed costs and multi-track claims 

Qader and Ors V Esure Services Ltd [2015] EWHC B18 (TCC) 

Facts: The claimants were involved in a RTA where it was alleged that the defendant driver 

was negligent in that she had driven into the back of their car. Conversely, the defendant 

alleged that the claimant driver braked deliberately, despite there being no traffic, and that 

all of the claims were fraudulent. The value of the claims was between £5,000 and £15,000 

in total. 

The case was allocated to the multi-track and listed for a CCMC. However, at the CCMC it 

was held that CPR45.29A fixed costs applied, since the matter no longer continued under 

the RTA protocol. The claimant appealed on the basis that i) the Judge had failed to 

interpret CPR 45.29A in a ‘purposive manner’ and ii) that the Judge had failed to interpret it 

in light of the overriding objective. 

Held: The text of the rule was quite clear. It states that fixed costs will apply when a claim is 

started under the RTA protocol, but ‘no longer continues under that protocol or the stage 3 

procedure’. Since the text was clear, there was no need or requirement to ‘interpret’ the 

rule. That conclusion was strengthened by the fact that: 

i. The wording of the RTA protocol itself stated that it would apply where the small 

claims track would not be the normal track for the claim. It did not state that the 

protocol applies to claims proceeding on the fast track only; and 

ii. CPR 3.12 (1) (c) (the costs management rules) expressly contemplates the existence 

of proceedings on the multi track ‘where the proceedings are the subject of fixed 

costs’; and 



 

iii. The heading of table 6B within CPR 45 is ‘fixed costs where a claim no longer 

continues under the RTA protocol.’ Again, there was no wording suggesting that the 

table was exclusive to the fast track only. 

Even if the wording was not clear (which it was), there was nothing particular about a 

fraudulent RTA case that warranted it escaping from the fixed costs regime. Whilst the 

claimants’ probity would be explored, and there would be consideration of some 

documents, the overall nature of the case could still be described as a low value personal 

injury claim arising out of a RTA. 

Comment: At the time of writing the matter is, rather unsurprisingly, due to be heard by the 

Court of Appeal. 

 

Broadhurst v Tan [2016] EWCA Civ 94 

Facts: The facts of these two appeals are not material. In both cases the claimants started 

their claims under the RTA protocol, and in both cases the claimants had made a part 36 

offers that were rejected by the defendants, and in both cases the claimants obtained 

judgments that were more advantageous to them than the offers made. 

The question for the Court of Appeal was how to resolve the apparent tension between the 

rules fixing costs in claims that exit the protocol and the provisions of part 36 that 

specifically apply to such claims. 

Held: If a claimant obtains judgment for an amount that is at least as advantageous as 

their own offer, then the fixed costs rules give way to Part 36.  Costs will be fixed up to the 

last ‘staging point’ within the tables before the expiry of the relevant period. After that 

point however, the claimant will be entitled to costs to be assessed on the indemnity basis 

from the date the offer became effective, as well as the other ‘extras’ within the rule. 

Comment: Needless to say, this is an extremely important judgment and clarifies exactly 

how the fixed costs regime fits with Part 36. Martin Lanchester has explored the matter in 

further detail within this newsletter. 



 

 

Costs budgeting 

Yeo v Times Newspapers [2015] EWHC 209 (QB) 

Facts: The claimant brought an action for defamation. Costs budgets could not be agreed 

and fell to be assessed. The judge (Warby J) took the opportunity to issue some guidance on 

costs budgeting. 

Held: The first issue was whether or not an oral hearing was justified. In this instance 

several points of general importance arose, the contentions were numerous and were 

relayed to one another in writing. An oral hearing was therefore appropriate. However, had 

the disputes simply been over rates, hours and proportionality, the judge was of the view 

that such a hearing would not have been so justified. 

As to the process of assessment, the judge touched upon whether the assessor should look 

at hourly rates. Whilst there is something of an impressionistic exercise about costs 

budgeting, judges may have regard to hourly rates in order to come to a conclusion on 

proportionality. Each budget will be different but the larger the budget, the more 

appropriate it will become to look at the rates. 

Finally, in order for contingencies to be recoverable, firstly they must involve work that does 

not (and cannot) fall within any of the main categories listed within Precedent H. Secondly, 

the party claiming that contingency must be able to identify to the Court and to the other 

party what that work would be, and thirdly, it should be more likely than not that that work 

will be required. If the improbable occurs then the party can apply to amend the budget. 

Comment: Most judges are likely to have their own approach to budgeting. However, the 

guidance in this case is helpful, and should be cited both in the hearing and during 

negotiations if necessary. 

Part 36 and CRU 

Crooks v Hendricks [2016] EWCA Civ 8 



 

Facts: This was an appeal against the decision that a claimant had failed to beat the 

defendant’s part 36 offer. The defendant made an offer for ‘£18,500 net of CRU and 

inclusive of interim payments in the sum of £18,500’, and ticked the box stating that the 

offer had been made ‘without regard to any liability for recoverable benefits.’ At that time of 

the offer, the CRU certificate revealed recoverable benefits to be at £16,262. 

At trial, an award was made for £29,550, but the decision on the part 36 consequences was 

postponed in order to obtain an up to date certificate. The certificate later obtained showed 

deductible benefits of £6,760. The defendant’s case (with which the Recorder agreed) was 

that the offer comprised of the interim payment plus the CRU outstanding at the time, and 

therefore the claimant had failed to beat the offer. 

The claimant appealed that i) the recorder had misdirected himself as to the meaning of ‘net 

of CRU’, ii) CPR 36.14 (1) required him to consider the effect of the offer on the day on 

which he gave Judgment (rather than waiting for the revised CRU), and iii) the claimant had 

beaten the defendant’s offer. 

Held: The defendant’s offer was valid. There was no contradiction between the concept of 

the offer being ‘net of CRU’ and being made ‘without regard to liability for any recoverable 

benefits.’ The natural meaning of ‘net’ was that that was the amount after the reduction. On 

that basis, an offer would need to be considered after the deduction of any recoverable 

benefits. If the recorder had interpreted the offer so as to say it was for £18,500 plus CRU, 

then he was mistaken. He was entitled to delay his decision on costs until an up to date 

certificate had been obtained. 

When considering whether a defendant had beaten his or her own offer, it was necessary to 

compare the offer with the judgment on the same basis. I.e. one must allow for recoverable 

benefits to be subtracted from the award, if that was the nature of the offer (as it was here). 

It was the net sum that would be paid to the claimant that must be measured. 

The figure of £18,500 was subject to the deduction of £6,760 (the later CRU amount) and 

therefore the claimant had beaten the defendant’s offer. 

 



 

QUOCS 

Wagenaar v Weekend Travel Ltd [2014] EWCA Civ 1105  

Facts: The claim was brought against the defendant travel company, who in turn joined the 

ski instructor as a third party. Both claims were dismissed. The trial judge ordered for the 

claimant to pay the defendant’s costs, and for the defendant to pay the third party’s costs, 

but that none of those costs would be enforceable because of the operation of QUOCS. 

There were four issues for the Court of Appeal to deal with. The first issue was whether or 

not the QUOCS provisions were ultra vires of Section 51 (3) of the Supreme Court Act 1981, 

(which provides that the Court has full power to determine who pays the costs of the claim). 

The second was whether or not the QUOCS provisions have retrospective effect. The third 

was whether QUOCS applied to the Defendant’s junior counsel’s pre-April 1st CFA, and the 

fourth was whether QUOCS applied to claims between a defendant and a third party (i.e. to 

Part 20 proceedings)?  

Held: Unsurprisingly, the provisions in the CPR were not ultra vires. Section 51 (3) had to be 

read in conjunction with the remainder of that Section which provided for rules of Court 

abrogating the Section 51 (3) discretion. As to the second issue, the court sympathised with 

the defendant’s position and their misfortune in terms of timing. If the trial had taken place 

only two months earlier, the costs consequences would have been quite different. However, 

that was the inevitable nature of transition and reform. As to counsel’s pre-commencement 

CFA, CPR 44.17 sets out that QUOCS does not apply where a claimant enters into a pre-April 

CFA, but is silent as to whether a defendant enters into a pre-Aril CFA. QUOCS therefore 

applied. Finally, as to the effect of on Part 20 proceedings, the court held that QUOCS 

applied only to the particular part of proceedings that related to personal injury. If personal 

injury was not included in the claim, then the provisions would not apply. The ancillary Part 

20 claim did not involve a claim for personal injuries, but was for a contribution and 

therefore the provisions did not apply. 

 

Procedure 



 

Allocation 

Akhtar v Boland [2014] EWCA Civ 872  

Facts: The claimant claimed damages of £6,392.80 that arose out of a road traffic accident. 

No claim was made for personal injuries. The defendant admitted parts of the claim and 

pleaded specifically that, ‘for the purpose of allocation the amount in dispute is £3,866.80 

and falls within the remit of the small claims track.’ The District Judge allocated the claim to 

the small claims track and entered judgment for the sum admitted in the defence. On 

appeal, the claimant argued that the defence was no more than an offer to pay the 

admitted amount, and therefore the claim should have been allocated to the Fast Track. The 

appeal turned on what qualified as a ‘true admission’ and what the meaning was of ‘the 

amount in dispute’ for the purposes of allocation.  

Held: The Court of Appeal held that where an admission is made in unqualified terms, the 

admitting party is barred from adducing either evidence or arguments that such an 

admission is not binding. If an admission appears equivocal the claimant should seek 

clarification under CPR 18.1. Where no such clarification is sought by the claimant, then the 

court may do so instead. Since the admissions were held to be admissions and not ‘an offer 

to pay the admitted amount’, the amount in dispute was under £5,000 (with no claim for 

personal injuries). The District Judge was therefore correct to allocate the claim to the small 

claims track.  

Comment: The implications of this case are potentially huge for insurers. In (for example 

credit hire/vehicle damage) claims that do not involve any personal injuries valued above 

£1,000, defendants can legitimately admit enough of the claim to bring the amount in 

dispute within the small claims track limit, thus gaining a potential windfall because of the 

costs rules that follow. 

 

Abuse of process 



 

Lewis v Hadaway [2015] EWHC 3503 (Ch) 

Facts: The claimants issued close to the expiry of the relevant limitation period. Whilst the 

sums referred to within the letters of claim were for hundreds of thousands of pounds, the 

claim form alleged that far lesser sums were at stake (thereby attracting a lower court fee). 

However, just before the deadline for service, an application to amend the statements of 

case was made to bring the sums back in line with the original figures as per the letter of 

claim. The balance between the appropriate fees was paid at the time of that amendment. 

The defendant sought to strike out the claims as an abuse of process, alleging that the 

claimant had deliberately undervalued the claim in order to reduce the initial fees so that 

time for limitation would stop running. 

Held: The claimant’s solicitors had indeed deliberately underestimated the value of the 

claim in order to defer payment of the full fee, and it was clear that the intention was 

always to apply to amend. There was a public interest in making sure that such an improper 

use of the Court process was prevented. 

However, the claims had merit and the defendant firm was potentially liable for (up to) £9 

million. Striking out the claims would result in a substantial prejudice to the claimant, since 

they were now outside of the limitation period. Conversely, any prejudice to the Defendant 

was limited. Furthermore, there was no suggestion that the conduct was fraudulent or 

dishonest, since it was not concealed in any way. It would be disproportionate to strike out 

the claims. 

Although the claims were brought to the court office in time, that was not sufficient to save 

the claim, since bringing the form to the office within the limitation period was only 

sufficient where the claim forms were accompanied by ‘the appropriate fee’. Since the 

appropriate fee did not accompany the form, the claims had been issued out of time, and 

therefore summary judgment was given for the defendants. 

Comment: This decision should serve as a warning to all litigators. There is some solace 

however to those working in the personal injury sphere in that this was a professional 

negligence claim, and therefore the Section 33 discretion under the Limitation Act 1980 did 



 

not apply (hence summary judgment being entered). However, it goes without saying that it 

is far from ideal to be starting a claim by making a Section 33 application. 

 

James Bentley 
April 2016 


